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This is the fourth semi-annual update to the 2014 New Mexico Child Welfare Handbook. The
2014 Handbook was published in July 2014, with later developments reported in the January
2015, July 2015, and January 2016 updates. This July 2016 update covers the period January 1,
2016 to June 30, 2016. It is important to check all of the updates when using the Handbook.

In the last six months, New Mexico Supreme Court has decided a criminal child abuse case but
no civil abuse or neglect or delinquency cases. The Court of Appeals has issued published
opinions in one civil abuse case and several cases involving crimes against children.

The New Mexico Legislature has passed a few bills affecting Children’s Court practice, adding
to the Abuse and Neglect Act several provisions on relative placement. The Citizen Substitute
Care Review Act was amended extensively to create a council to govern the citizen review
boards and to specify the extent to which the boards review individual cases and the purpose of
review. The Delinquency Act and the Criminal Procedure Act were amended to permit the
courts to consider juvenile dispositions of youthful offenders when setting conditions of release
in later cases. The Sexual Exploitation of Children Act was amended and sentences increased.

Like the Rules of Civil and Criminal Procedure, the Children’s Court Rules have been amended
to require the court to notify a child who has had a treatment guardian appointed or been placed
in involuntary residential treatment that federal law prohibits the child from having a firearm or
ammunition. The Children, Youth and Families Department (CYFD) repealed and replaced its
regulations on the procedures in administrative appeals.

The Bureau of Indian Affairs has issued extensive regulations on the Indian Child Welfare Act;
these are the first substantive regulations on ICWA since the law was passed. The federal
Children’s Bureau has issued non-regulatory guidance on educational stability.

These developments are addressed in more detail below. Cites to affected sections of the
Handbook appear in parentheses after the description of each development.

Changes to New Mexico Statutes

2016 N.M. Laws, Ch. 51 (HB 28). Several sections of the Abuse and Neglect Act were
amended to emphasize the importance of grandparents and other relatives and conform to the
federal Fostering Connections to Success and Increasing Adoptions Act of 2008. For example,
definitions of fictive kin, relatives and siblings were added to § 32A-4-2; a new § 32A-4-17.1
was added to require due diligence to identify and provide notice to relatives within 30 days of
the child’s removal from home; a placement preference for relatives was added to § 32A-4-18 on
custody hearings; and a requirement that CYFD include in its predisposition study a statement of
its efforts to identify and locate grandparents and other relatives and to conduct home studies on
appropriate relatives interested in caring for the child was added to § 32A-4-21. The provisions
of § 32A-4-25.1 requiring the court to determine whether CYFD has made reasonable efforts to
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identify and locate relatives, to conduct home studies, and to consider familial identity and
connections have been moved to 8 32A-4-22 on dispositions. (Handbook §§ 12.9, 13.7.2, 16.6,
16.12.1, 19.8.4)

House Bill 28 also added a time frame for transition home plans in 8§ 32A-4-25.1. When the plan
is reunification, the court must adopt a plan for transitioning the child home within a reasonable
period depending on the facts and circumstances but not to exceed six months. In addition, HB
28 made revisions and additions to the list of individuals who may access abuse and neglect
records under 8 32A-4-33. (Handbook 88 1.3.7, 19.8.3, 19.11.1, 20.2, 20.4.2)

Last but not least, the phrase “treatment plan” in § 32A-4-21 has been changed to “case plan.”
(Handbook Chapter 16 and 8§ 14.5, 21.5.1)

2016 N.M. Laws, Ch. 60 (SB 49). The Citizen Substitute Care Review Act, §§ 32A-8-1 to -7,
was amended extensively. Senate Bill 49 amends § 32A-8-2 to specify that the purpose of the
Act is to provide a permanent system for independent and objective monitoring of children
placed in the custody of CYFD “by examining the policies, and procedures and practices of the
department and, where appropriate, specific cases to evaluate the extent to which the department
is effectively discharging its child protection responsibilities.” Section 32A-8-4 was amended to
replace the statewide advisory committee with an advisory council, which will adopt rules and
govern the citizen review boards. SB 49 also amends the Abuse and Neglect Act to conform to
the changes to the Citizen Substitute Care Review Act, in particular § 32A-4-25 on judicial
reviews. (Handbook Chapter 10 as well as 88 19.3, 19.5, 21.3, 21.4, 25.4.2)

2016 N.M. Laws, Ch. 9 (HB 72). HB 72 added a new section to the Criminal Procedure Act,
8§ 31-1-1 to 31-3-9, to permit consideration of the juvenile disposition of a youthful offender
and any evidence given at a hearing for a youthful offender when, during a later case in which
the person is charged with a felony, the court is considering the setting of bail or other conditions
of release. The section of the Delinquency Act on sealing of records, § 32A-2-26, was also
amended for this purpose. (Handbook §§ 33.7, 33.8)

2016 N.M. Laws, Ch. 2 (HB 65). The Sexual Exploitation of Children Act, §8 30-6A-1 to -4,
was amended and specific sentences for sexual exploitation of children added. Changing the
sentences for persons convicted of sexual exploitation of children also required changes to the
sentencing provisions of § 31-18-15. (Handbook § 34.5.5)

Changes to Children’s Court Rules

Rule 10-166, the public inspection and sealing of court records rule, was provisionally amended
and new Rule 10-171 and Form 10-604, Notice of federal restriction on right to receive or
possess a firearm or ammunition, were provisionally approved and made effective for all cases
pending or filed on or after May 18, 2016. These rules require the children’s court to provide
written notice to a child who is the subject of an order appointing a treatment guardian or placing
the child in involuntary residential treatment that (1) the child is prohibited under federal law
from receiving or possessing a firearm or ammunition and (2) the child’s identification
information will be transmitted to the FBI for entry into the National Instant Criminal
Background Check System. The Supreme Court made similar changes to the Rules of Civil and
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Criminal Procedure and will be considering comments and recommendations to determine
whether any revisions need to be made. The rules changes were all intended to accommodate
recent statutory changes; see 2016 N.M. Laws, Ch. 10 (HB 336). (Handbook Chapter 32)

Changes to CYFD Rules

CYFD has repealed and replaced its regulations on the procedures to be followed in
administrative appeals, including appeals of substantiations of abuse and neglect. See 8.8.4
NMAC, as adopted March 15, 2016. (Handbook Chapters 5, 6 and 6A)

Case Law
Abuse and Neglect

State ex rel. CYFD v. Nathan H., In the Matter of Nyree H., 2016-NMCA-043 (No. 34,320, Jan.
6, 2016), cert. denied, May 3, 2016. The Court of Appeals affirmed the lower court’s decision to
terminate Father’s parental rights. On appeal, Father argued that ICWA applied to the case,
along with its substantive and procedural standards, because the children were eligible for
enrollment or enrolled in an Indian tribe. However, eligibility depended on Mother’s lineage and
she was not cooperating with CYFD’s efforts to track this down, and Navajo Children and
Family Services determined that Children were not eligible based on its research. { 18, 19.
Father argued as well that the Children were eligible for enrollment in the Ute tribe but no
evidence of this could be found. { 22.

Father also argued that, as in State ex rel. CYFD v. Marsalee, 2013-NMCA-062, CYFD did not
comply with § 32A-4-22(1) requiring CYFD to investigate whether a child is eligible for
enrollment in an Indian tribe and, if so, to pursue enrollment. § 24. The Court reviewed
CYFD’s efforts to investigate and pursue enrollment and concluded that they complied with
832A-4-22(1). “[T]he statute does not require CYFD to implement all possible methods in its
investigation.... Each case must be determined on its own facts.” ¢ 29.

Father also challenged the TPR for lack of clear and convincing evidence, arguing, among other
things, that, as in State ex rel. CYFD v. Hector C., 2008-NMCA-079, the evidence of past
conduct was stale evidence and therefore insufficient. 1 40. The Court of Appeals reviewed the
facts at length and disagreed. “[I]n this case, Father’s past conduct is still relevant to his current
parental abilities, and to foreseeable events.... While we recognize that incarceration is not a
dispositive legal ground to terminate Father’s parental rights, Father’s significant substance
abuse and criminal issues — for which he was repeatedly incarcerated, provided sufficient
evidence that he was unable to care for his children now, and in the foreseeable future.” § 41.
(Handbook 88 16.12.5, 22.4.1, 22.5.7)

State ex rel. CYFD v. Scott C. in the Matter of Bryce H., 2016-NMCA-012 (No. 34,220, Sept. 3,
2015), summarized in the last update. Cert. was denied on January 5, 2016.
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Criminal Child Abuse

State v. Thomas, 2016-NMSC-__ (No. 34,042, June 20, 2016). While not a child abuse case,
this decision adds to the discussion of the Confrontation Clause in § 34.6.7 of the Handbook. In
the lower court, the State had called a forensic analyst to testify by Skype. On appeal, Defendant
argued that the admission of this testimony denied him his right to confront witnesses. The
Supreme Court commented: “The United States Supreme Court has never adopted a specific
standard for two-way video testimony, but we doubt it would find any virtual testimony an
adequate substitute for face-to-face confrontation without at least the showing of necessity that
[Maryland v. Craig, 497 U.S. 846 (1990)] requires.” 9 27. The Court continued: “A criminal
defendant may not be denied a physical-face-to-face confrontation with a witness who testifies at
trial unless the court has made a factual finding of necessity to further an important public policy
and has ensured the presence of other confrontation elements concerning the witness testimony
including administration of the oath, the opportunity for cross-examination, and the allowance
for observation of witness demeanor by the trier of fact.” 9 29. Because the required findings
were not made, the Court held that the admission of remote testimony violated Defendant’s right
to confrontation. § 30. Also, an out-of-state witness is not generally considered unavailable for
the purpose of the admission of out-of-court statements unless the proponent of that witness’s
testimony has complied with the Uniform Act to Secure the Attendance of Witnesses From
Without a State in Criminal Proceedings, 88 31-8-1to -6. 32. (Handbook § 34.6.7)

State v. Tufts, 2016-NMSC-020 (No. S-1-SC-35255, June 2, 2016). Defendant filmed himself
masturbating, saved the image on a secure digital (SD) memory card, inserted the card into a cell
phone, handed the phone to a 15 year old girl, and told her there was a surprise on the phone for
her. He was convicted of criminal sexual communication of a child in violation of § 30-37-
3.3(A), which requires “communicating directly with a specific child ... by sending the child
obscene images ... by means of an electronic communication device ....” Defendant argued that
his conduct of placing an SD memory card in a cell phone and handing the phone to the child
cannot constitute “sending” under this statute and the Court of Appeals agreed, holding that “to
send” requires transmitting an object to another by means of a third-party carrier. The Supreme
Court reversed the Court of Appeals, holding that the word “sending” may also occur by
delivering the electronic communication device containing the obscene images directly to the
child. 5. The Court reviewed the history and purpose of the statute in reaching this conclusion.
116 -9. (Handbook § 34.5.6)

State v. Ramirez, 2016-NMCA-___ (No. 34,303, May 25, 2016), petition for cert. filed June 22,
2016. The Court of Appeals affirmed the convictions of a defendant who invaded a home in
which a 15 year old child was alone, put a gun to the child’s head, and forced the child to go with
him room-by-room as he looked for someone who wasn’t there. Among other things, the
defendant argued that his conviction for aggravated assault was subsumed into the child
endangerment conviction. §18. The Court disagreed: Although the act of pointing a gun at the
victim is a shared element of both offenses as charged, it does not follow that one offense is
subsumed within the other. §23. Children are often placed in danger by conduct that also
happens to violate a separate criminal statute. §25. “We conclude that there is little overlap
between the social policies addressed by the child abuse and assault statutes.... [W]here a
defendant acts in a manner that infringes on both of those social interests, multiple punishments
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for aggravated assault and child endangerment do not violate the right to be free from double
jeopardy.” §29. (Handbook § 34.3.1, 34.3.3)

State v. Carmona, 2016-NMCA-050 (No. 33,378, March 17, 2016), cert. denied, May 11, 2016.
The Court of Appeals affirmed the district court’s order suppressing the opinion of the State’s
expert that defendant’s DNA was contained in samples taken from an alleged victim by a now-
deceased Sexual Assault Nurse Examiner (SANE). Defendant was charged with criminal sexual
contact of a minor. When the SANE nurse died, Defendant moved to suppress the DNA
evidence collected by the nurse and the report prepared by the State’s expert witness comparing
the evidence collected by the nurse with that of Defendant’s buccal swab. 113, 4. The Court
reviewed the U.S. Supreme Court cases since Crawford v. Washington, 541 U.S. 36 (2004),
together with the N.M. Supreme Court decision in State v. Navarette, 2013-NMSC-003. It
concluded that the nurse’s statements on the labels affixed to the rape kit identifying the swab as
being taken from the child were testimonial hearsay because the nurse would have reasonably
understood those statements’ sole purpose to be for use in investigating and prosecuting criminal
charges against Defendant.  40. Since the declarant was deceased and hence unavailable to
testify, allowing the expert to offer her opinion to the jury in reliance on the labels violated
Defendant’s rights under the Confrontation Clause. { 42. (Handbook § 34.6.7)

State v. Sena, Ct. App. No. 33,889, March 15, 2016, cert. granted, June 1, 2016. The Court of
Appeals considered whether ten separate still images of child pornography located on a “shared”
file on Defendant’s computer amounted to ten counts of distribution of child pornography, or
only one count. The Court concluded that § 30-6A-3(B) on distribution of child pornography
was ambiguous and that the legislative history and purpose of the statute did not provide a clear
legislative intent for defining the unit of prosecution. 9 15. Further, Defendant’s actions were
not shown to be distinct with regard to any images placed in the “shared” file. § 18. The Court
applied the rule of lenity to the multiple charges filed and held that Defendant may only be
convicted of one count of distribution of child pornography. 1 19. (Handbook § 34.5.5)

State v. Vargas, 2016-NMCA-038 (No. 33,247, Jan. 12, 2016), cert petitions withdrawn. The
Court of Appeals reversed the conviction of the child’s foster father on 24 counts of intentional
child abuse by torture, involving the alleged use of a stun gun. The case was remanded to the
district court for retrial.

One of the State’s witnesses was a police officer who testified both to his experience with stun
guns and his opinion that the marks on the child’s body were the type that would be caused by a
stun gun. 1 21. The testimony was admitted as opinion testimony of a lay witness under Rule
11-701, which the Court of Appeals held was improper because it was expert opinion testimony.
123. The Court also concluded that the admission of the testimony did not constitute harmless
error, requiring reversal of Defendant’s convictions on all counts. 9 25.

For purposes of retrial, the Court of Appeals also addressed Defendant’s argument that his due
process rights were violated. The State had charged Defendant with 24 identical counts of child
abuse based upon the child’s allegations that Defendant and his sons assaulted him with a stun
gun numerous times between August and October 2010. The indictment did not provide notice
as to any specific instance in which Defendant was alleged to be the principal abuser or any
specific instance in which he was alleged to be an accomplice to abuse inflicted by others. It was
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impossible for the jury to conclude that he was guilty of some of the offenses and not others.
This lack of specificity violated Defendant’s due process rights. 1 44, 45. (Handbook 88 34.3.1
34.3.2,34.3.3, 34.6.6)

State v. Perez, 2016-NMCA-033 (No. 31,678, Jan. 20, 2016), cert. denied, March 15, 2016. The
State appealed the district court’s order excluding the testimony of an eight year old girl in a case
alleging multiple counts of sexual abuse by Defendant. The Court of Appeals concluded that the
district court applied an incorrect standard when deciding the child was incompetent to testify. |
5. Dr. Sachs, who had conducted a psychological evaluation ordered by the court, testified that
the child had the capacity to tell the difference between the truth and a lie and knew that there
were consequences for lying, which meets the minimum standard for witness competency.  16.
(Handbook § 27.1)

State v. Erwin, 2016-NMCA-032 (No. 33,561, Jan. 19, 2016), cert. denied, March 8, 2016.
Defendant was convicted of criminal sexual contact of a minor under § 30-9-13(B)(2)(a) (the
perpetrator is in a position of authority over the child and uses that authority to coerce the child
to submit). Defendant argued that the district court did not properly instruct the jury because the
court’s elements instruction allowed the jury to convict because he was a household member,
without finding that he was actually in a position of authority over the child. The issue on appeal
was one of statutory interpretation and the Court of Appeals held that a household member is
listed in the definition of “position of authority” in § 30-9-10(E) as a person in a position of
authority able to exercise undue influence over a child. Additional proof is not necessary. 1 1,
6-9, 15. (Handbook § 34.5.2)

Federal Law

The new ICWA regulations were published in the Federal Register on June 14, 2016 and take
effect 180 days from publication. These are the first substantive regulations issued to implement
the Indian Child Welfare Act and, unlike the BIA Guidelines, are binding interpretations of the
Act. The regulations focus on State court and are intended to provide consistent nationwide
interpretation of the minimum requirements of ICWA for the courts. See 81 Fed. Reg. 38778 at
https://www.gpo.gov/fdsys/pka/FR-2016-06-14/pdf/2016-13686.pdf.

The National Indian Child Welfare Association (NICWA) and the Native American Rights Fund
(NARF) have prepared a helpful summary of the new regulations:
http://www.nicwa.org/government/documents/2016%201CWA%20regs%20summary_rev24June
.pdf. (Handbook Chapter 39 and 88 12.10, 13.8, 15.5.6, 15.11.3, 16.9, 16.12.5, 19.8.4, 21.5.4,
22.3.2,22.45,225.7,23.4,30.4.2, 31.3.2)

On June 23, 2016, the U.S. Department of Education and U.S. Department of Health and Human
Services issued guidance on the Every Student Succeeds Act of 2015 called “Non-Regulatory
Guidance: Ensuring Educational Stability for Children in Foster Care.” The two agencies
joined forces on this guidance to assist in the implementation of the 2015 law, which
complements the Fostering Connections Act passed in 2008 and was summarized in the January
2016 update. The guidance document can be found at
http://www.acf.hhs.gov/programs/cb/resource/ed-hhs-foster-care-non-regulatory-guidance.
(Handbook 88 16.12.6, 38.9)
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UPDATES TO THE 2014 NEW MEXICO
CHILD WELFARE HANDBOOK
http://childlaw.unm.edu/resources

This is the third semi-annual update to the 2014 New Mexico Child Welfare Handbook. The
2014 Handbook was published in July 2014, with later developments reported in the January
2015 and July 2015 updates. This January 2016 update covers the period July 1, 2015 to
December 31, 2015. It is important to check the updates when using the Handbook.

The New Mexico Supreme Court has decided a delinquency case and a criminal child abuse case
but no civil abuse or neglect cases. The Court of Appeals has issued opinions in a few civil
abuse or neglect cases and a delinquency case.

There were few changes to the Children’s Court rules, while the Children, Youth and Families
Department (CYFD) amended or replaced a number of its regulations. The CYFD rules were
changed in part to reflect the requirements of the federal Preventing Sex Trafficking and
Strengthening Families Act, described in the January 2015 update.

The Every Student Succeeds Act, passed by Congress and signed into law in December 2015,
contains a number of provisions specific to foster children. The Health and Human Services
Department and the Department of Justice have issued guidance on compliance by child welfare
agencies and courts with the Americans with Disabilities Act and Section 504 of the
Rehabilitation Act.

These and other developments are addressed in more detail below. Cites to affected sections of
the Handbook appear in parentheses after the description of each development.

Changes to Supreme Court Rules
Children’s Court Rules

Rule 10-162, the preemptory challenge rule, was amended to add a subsection on the misuse of
preemptory excusal procedures. (Handbook Chapters 4, 5, 6, 6A)

Rule 10-316 was adopted to require that an educational decision maker be named in a court
order at the custody hearing and reviewed at subsequent hearings in every case. (The Children’s
Court forms adopted in 2014 already provide for the naming of an educational decision maker in
the custody order, as well as in subsequent orders. These forms were amended in 2015 to correct
the name of the Family Educational Rights and Privacy Act.) (Handbook § 13.11, 16.12.6,
17.10, 19.12, 21.10)

A new Rule 10-323 on the conduct of hearings in abuse and neglect cases was also adopted.
The rule focuses on the persons who may or should be present at a hearing and identifies several
categories of individuals who may have a “proper interest in the case” or a “proper interest in the
work of the court.” (Handbook § 13.4)
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Rules of Criminal Procedure and UJls

The Supreme Court adopted a new jury instruction, UJI 14-6019A, for use in criminal sexual
penetration (CSP) cases in which the victim's age is not an essential element of the offense but
an essential sentencing fact. Under § 30-9-11(E)(2)-(6) , when a victim is age 13 — 18, CSP in
the second degree triggers a statutory increase to a second degree felony and a mandatory
minimum sentence. The Use Note to UJI 14-954 was amended in part to explain that the
victim’s age in these cases is an essential sentencing fact that must be determined by the jury
beyond a reasonable doubt. (Handbook § 34.5.1)

The Supreme Court also amended the UJI Criminal General Use Note to clarify that the court
may alter an elements instruction when supported by binding precedent or unique
circumstances, and when necessary to accurately convey the law to the jury. The Committee
commentary explains that, even where a UJI exists, if it is inadequate to convey the legal
questions of the case or has been rendered obsolete by a change in the law, modification may be
necessary to avoid fundamental error. (Handbook Chapter 34)

Rules 5-501 and 5-502 requires the parties to a criminal case, when listing their witnesses, to
identify any witnesses who will be providing expert testimony and the subject matter of their
testimony. (Handbook § 34.6.6)

Changes to CYFD Rules

CYFD has amended or replaced a number of rules in the New Mexico Administrative Code
(NMAC), some of which affect practice in abuse or neglect cases in Children’s Court. Parts
8.10.2 (Intake), 8.10.9 (Youth Services), and 8.26.2 (Placement Services) were amended
extensively, while 8.10.3 (Investigations) and 8.10.8 (Permanency Planning) were repealed and
replaced. The changes were effective September 29, 2015.

The permanency planning rules, 8.10.8 NMAC, have been updated in part to reflect changes in
state and federal law since 2005. For example, they devote more attention to relative notification
and placement and to sibling continuity (8.10.8.10). New provisions on education, including
educational continuity, IEPs, next step plans and educational decision makers, have also been
added (8.10.8.10(F) and 8.10.8.18). (Handbook 88 16.8, 16.12.6, 19.8.4)

A number of the changes to CYFD rules conform state practice to the Preventing Sex Trafficking
and Strengthening Families Act passed by Congress in 2014. For example:

e The permanency planning and youth services rules require that PSD take certain steps in
preventing, identifying, and reporting sex and human trafficking and in reporting
runaways. PSD is to make reasonable efforts to locate children or youth missing from
foster care, determine the factors that led to the child or youth being absent, and assess
the child’s or youth’s experience, including whether the child or youth is a victim of sex
or human trafficking (8.10.8.24 and 8.10.9.22).

e A permanency plan of planned permanent living arrangement (PPLA) may be used only
for youth who are age 16 or older (8.10.9.7(L)). (Another rule, 8.10.8.12(E), states that
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PPLA may only be used for youth over 16, which appears to mean 17 year olds, but the
federal law allows PPLAs for children who have “attained 16 years of age.”).

e The case plan for a child age 14 or older must be developed in consultation with the
child, who may choose two other members of the team as well (8.10.8.13D).

e Life skills plans, which are part of the case plan, must now be developed with and for
children at age 14, not 16. PSD will develop a life skills plan with the youth regardless of
the youth’s permanency plan and will present the plan to the court prior to the first
hearing after the youth’s 14™ birthday and every subsequent hearing (8.10.9.11).

e PSD must provide children age 14 or older with copies of certain documents about their
rights and responsibilities and obtain a signed acknowledgment that the child has
received and understands them (8.10.8.13E).

e The rules on placement now require that PSD make efforts to normalize the lives of
children in PSD’s custody and empower caregivers to approve a child’s participation in
activities based on the caregiver’s own assessment using a reasonable and prudent parent
standard, without prior approval of PSD. When a child age 14 or older disagrees with a
decision made under this standard, the child may request a review of the decision in
writing (8.26.2.13). (Handbook 88 16.6, 17.9, 18.5.1, 19.8.1, 19.9, 38.4)

Case Law
Abuse and Neglect

State ex rel. CYFD v. Yodell B., in the Matter of Tyrell B., 2015-NMCA-___ (No. 33,990, Dec.
21, 2015). Holding that clear and convincing evidence is the proper standard of proof for
proving active efforts under ICWA 8 1912(d), the Court of Appeals concluded that the evidence
was insufficient to show that CYFD made active efforts to prevent the breakup of the Indian
family before terminating Father’s parental rights. 99 16, 29. Concluding that the active efforts
requirement is a “ ‘more involved and less passive standard’ ” than reasonable efforts, the court
found that CYFD took only a passive role by making Father locate and obtain service providers
on his own and making him ensure that service providers were communicating with CYFD about
his progress. 1 20, 26. (Handbook §8 1.3.4, 3.3.4, 15.5.6, 15.11.3, 22.4.5, 39.2.8, 39.2.9)

State ex rel. CYFD v. Alfonso M.E., in the Matter of Uriah F.-M., 2015-NMCA-___ (No. 33,896,
Dec. 14, 2015). At the time Child was taken into custody, Father was incarcerated due to an
arrest for DWI and subject to an immigration hold. 4. After Father was deported, the Mexican
consulate arranged for a home study and a psychological evaluation and Father obtained
employment and attended therapy sessions. A month after deportation, CYFD filed a motion to
terminate parental rights.  34. The Court of Appeals reversed the district court’s decision
terminating parental rights and remanded the case back to the lower court. { 64.

The appeals court held that abandonment under § 32A-4-28(B)(1) is inapplicable. Under Grace
H., 8§ 32A-4-28(B)(1) applies only when the parent is absent prior to termination. Here, Father
was present in the case and expressed a legitimate desire to take responsibility for Child. { 23.

Regarding 8 32A-4-28(B)(2), the Court emphasized that the Abuse and Neglect Act places the
burden on CYFD, not the parent, to prove by clear and convincing evidence that the parent is
unlikely to alleviate the cause and conditions of neglect in the foreseeable future and that the
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agency made reasonable efforts to assist the parent in adjusting the conditions that rendered him
unable to properly care for the child. The Court concluded that CYFD had not met its burden of
proof and that the district court had essentially relied on the lack of evidence, rather than
evidence, to terminate parental rights. For example, in finding that Father had not alleviated the
causes and conditions of neglect, the district court noted that Father had an alcohol problem and
that there was no evidence whether he was still drinking. The Court of Appeals held that this
lack of evidence does not constitute clear and convincing evidence. § 37. Similarly, the district
court’s findings pointed to the lack of certain information in the home study as a basis for
termination; however, it was CYFD’s statutory responsibility to present evidence that established
that Father’s home was unsafe or unstable, which CYFD failed to do. Y 49-50.

The Court of Appeals did not reach best interest, but commented on the district court’s concern
that Father did not speak English and Child at 18 months did not speak Spanish. The appeals

court said that it was “unconvinced that, as a general rule, native language disparities between a
natural parent and his or her infant child are insurmountable obstacles to reunification” and had

serious reservations about the district court’s reliance on this theory in light of the lack of
evidence before the court. 1 61-62. (Handbook 88 22.1.2, 22.4.2, 22.4.3, 22.5.10)

State ex rel. CYFD v. Scott C. in the Matter of Bryce H., 2015-NMCA-___ (No. 34,220, Sept. 3,
2015). The Court of Appeals held that the doctrine of claim preclusion did not bar CYFD from
substantiating allegations of abuse or neglect in its own administrative proceedings when the
court case had been dismissed with prejudice per agreement. “By expressly identifying different
decision-makers, different purposes, and different standards of proof, the statues and regulations
appear to contemplate inclusion of substantiated reports in CYFD’s child abuse database, even
where abuse cannot be proven by clear and convincing evidence in children’s court.” 9 18.

The Court also held that, once CYFD dismisses a case against a defendant by notice under Rule
10-145(A)(1)(a), the district court loses jurisdiction to reopen. 1 20. Scott C. filed a petition for
certiorari, which was pending as of December 31, 2015. (Handbook Chapters 8, 12)

State ex rel. CYFD v. Christina L., 2015-NMCA-115 (No. 34,061, Aug. 20, 2015). The Court of
Appeals reversed the district court’s adjudication of neglect under § 32A-4-2(E)(4), finding that
evidence of Mother’s defiant attitude toward CYFD does not constitute a mental disorder or
incapacity. 1 21. The court noted that § 32A-4-2(E)(4) requires CYFD to establish both the
existence of a mental disorder or incapacity and that such condition makes the parent unable to
perform his or her parental responsibilities. §17. Under (E)(4), CYFD does not have to prove
culpable behavior on the parent’s part but also cannot rely on evidence of the parent’s intentional
or negligent disregard of the child’s need, as it can under 8 32A-4-2(E)(2), which pertains to
neglect as a result of “the faults or habits of the child’s parent.” Id.

The Court added that, to the extent the lower court relied on the expert witness’s opinion that
Mother functioned at a lower cognitive ability, which was based on the results of a non-
diagnostic therapeutic tool used to assess Mother’s developmental history, the opinion was not
properly supported. In addition, expert testimony in the form of a diagnosis is likely required to
show neglect due to mental disorder or incapacity. 1 4, 22. (Handbook § 15.5.3)

State ex rel. CYFD Concerning the Mercer-Smiths, 2015-NMCA-093 (Nos. 31,941 and 28,294,
June 18, 2015), summarized in the July 2015 update. Cert. was granted on August 26, 2015.
(Handbook § 28.5)
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Delinquency

State v. DeAngelo M., 2015-NMSC-033 (No. S-1-SC-34995, Oct. 15, 2015). The Supreme
Court held that, to overcome §32A-2-14(F)’s presumption that statements of a 13- or 14-year-old
to a person in a position of authority are inadmissible, expert testimony is not required and the
prosecution need not prove that the child had the maturity and intellectual capacity of an average
15-year-old. Rather, the recording of the child’s custodial interrogation must clearly and
convincingly show that “the child’s answer to open-ended questions demonstrated that the ...
child has the maturity to understand each of his or her constitutional and statutory rights and the
force of will to insist on exercising those rights.” 1 3, 17-19. In this case, the Court concluded
that the State failed to meet the burden of proof needed to overcome the statutory presumption.
The district court erred in denying the child’s motion to suppress. 9 30. (Handbook § 33.5.4)

State v. Acosta, 2015-NMCA-__ (No. 33,573, Sept. 2, 2015). In a case addressing the
adequacy of the state’s notice of its intent to introduce prior bad acts evidence under Rule 11-
404(B), the Court of Appeals held that the state’s failure to specifically invoke the rule or
identify the consequential fact to which the prior bad acts evidence might have been directed was
prejudicial enough to justify the grant of a new trial. 1 19, 25. (Handbook 8§ 34.6.8)

State v. Wyatt B., 2015-NMCA-110 (No. 33,297, Aug. 13, 2015), cert. denied, Oct. 13, 2015.
Among other holdings, the Court of Appeals upheld the district court’s denial of a 16-year-old’s
motion to suppress incriminating statements made to police officers while subject to an
investigatory detention and DWI arrest. § 3. Applying the totality of the circumstances analysis
set forth in § 32A-2-14(E), the court found that such factors as the child’s impaired physical and
mental condition due to intoxication and the police officer’s denial of child’s request to have his
parents present did not override other evidence showing a valid waiver of rights. 1 21-25.
(Handbook § 33.5.4)

Criminal Child Abuse

State v. Nichols, 2015-NMSC-___ (No. S-1-SC-34549, Nov. 19, 2015). Rejecting the state’s
theory that defendant inflicted a fatal liver injury on his infant child, the jury convicted defendant
of one count of child abuse resulting in death or great bodily harm based on the state’s theory
that defendant negligently permitted medical neglect. The Supreme Court held that the state
failed to provide substantial evidence that the medical neglect caused the child’s death or that the
child’s symptoms were so obvious that defendant was criminally reckless in not seeking
immediate medical attention. {37, 44, 49. The Court also noted that “causing” and
“permitting” child abuse lose their distinction when the charge is based on a theory of
endangerment by medical neglect. The jury had found defendant not guilty of causing medical
neglect but guilty of permitting medical neglect but the difference between the two is not clear
and the verdicts made it impossible to determine what culpable act was the actual basis for the
jury’s conviction. 9 34-36. (Handbook § 34.3.3)

Cert has been granted in the following cases, which were summarized in past updates:
e Statev. Bailey, 2015-NMCA-102 (No. 32,521, June 9, 2015), cert. granted, Sept. 25,
2015. (Handbook §8 34.5.1, 34.6.8)
e State v. Tufts, 2015-NMCA-075 (No. 33,419, April 7, 2015), cert. granted, June 19,
2015. (Handbook § 34.5.6).
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e Statev. Tapia, 2015-NMCA-048 (No. 32,934, Feb. 17, 2015), cert. granted, May 11,
2015. (Handbook 8§ 34.5.1, 34.5.2)

Federal Law

The Every Student Succeeds Act, P.L. 114-95, enacted on December 10, 2015, reauthorizes the
Elementary and Secondary Education Act (ESEA) of 1965, the main Federal education law,
largely replacing No Child Left Behind. The new law contains a number of provisions aimed at
helping to improve educational outcomes for foster children. The new law, for example:

e amends 20 U.S.C. § 6311 of the ESEA to require that state educational plans set forth the
steps the state educational agency will take to ensure collaboration with the state child
welfare agency to ensure the educational stability of children in foster care, including
assurances that:

o foster children may remain in their school of origin unless a determination is
made that this is not in their best interest, in which case they will be immediately
enrolled in a new school, even without records, and the new school will
immediately contact the last school attended to obtain relevant academic and
other records; and

o the state education agency will designate an employee to serve as a point of
contact for the child welfare agency;

e amends 20 U.S.C § 6311 of the ESEA to require that the annual state report card include
disaggregated achievement information on foster children; and

e amends 20 U.S.C. 8 6312 of the ESEA to require local education agencies (LEAS) to
collaborate with child welfare agencies and develop a plan governing how transportation
to maintain foster children in their original school will be provided and funded.
(Handbook §§ 16.12.6, 16.6, 38.1, 38.3)

In August 2015, the HHS Administration on Children and Families, the HHS Office for Civil
Rights, and the Department of Justice, issued joint guidance entitled “Protecting the Rights of
Parents and Prospective Parents with Disabilities: Technical Assistance for State and Local
Child Welfare Agencies and Courts under Title Il of the Americans with Disabilities Act
and Section 504 of the Rehabilitation Act.” This document includes an overview of the law,
answers to specific questions and examples for child welfare agencies and courts, and resources
to consult for additional information. See http://www.acf.hhs.gov/programs/cb/laws-
policies/whats-new or http://www.ada.gov/doj hhs_ta/child_welfare _ta.html. (Handbook 8§
5.2.4,6.4.2,6A.5, and 8.2.4, and Chapter 38)

Other Resources

The ABA has published Representing Parents in Child Welfare Cases: Advice and
Guidance for Family Defenders. Information on ordering the book can be found

at: http://shop.americanbar.org/eBus/Store/ProductDetails.aspx?productld=224751148. (Handb
ook Chapter 5)



http://www.acf.hhs.gov/programs/cb/laws-policies/whats-new
http://www.acf.hhs.gov/programs/cb/laws-policies/whats-new
http://www.ada.gov/doj_hhs_ta/child_welfare_ta.html
http://shop.americanbar.org/eBus/Store/ProductDetails.aspx?productId=224751148

Children’s Law Center July 2015

UPDATES TO THE 2014 NEW MEXICO
CHILD WELFARE HANDBOOK
http://childlaw.unm.edu/resources

This is the second semi-annual report on updates to the 2014 New Mexico Child Welfare
Handbook. The 2014 Handbook was published in July 2014 and updated in a five page
document in January 2015. This July 2015 update covers the period January 1, 2015 to June 30,
2015. Itis important to check these updates when using the Handbook.

Only a few abuse-related laws came out of the 2015 Legislative Session while the Supreme
Court issued the Strauch opinion, which makes it clear that “every person” is a mandatory child
abuse reporter. The Supreme Court also decided a number of criminal child abuse cases and
approved a significant new set of jury instructions on intentional and reckless child abuse, while
also issuing a new opinion on rehearing in Antonio T., a delinquency case. The Court of Appeals
issued a number of opinions relating to termination of parental rights, placement, and other
issues arising from abuse and neglect cases in Children’s Court.

Congress passed the Justice for Victims of Trafficking Act, which amended the Child Abuse
Prevention and Treatment Act, or CAPTA, while the federal Children’s Bureau issued a Program
Instruction on state implementation of the Preventing Sex Trafficking and Strengthening
Families Act. A major event was the Bureau of Indian Affairs’ publication of new guidelines for
Indian Child Welfare Act cases; this marks the first time that the BIA Guidelines have been
updated since they were first issued in 1979. The BIA has also issued proposed regulations to
support ICWA implementation.

These developments are addressed in more detail below. References to affected sections of the
Handbook appear in parentheses after the description of each development.

Changes to the Children’s Code and Other State Laws

2015 N.M. Laws, Ch. 51 (HB 53). Section 32A-4-6 of the Abuse and Neglect Act was
amended to include a new subsection (B) providing that a child may not be taken into protective
custody solely on the grounds that the child’s parent, guardian or custodian refuses to consent to
the administration of a psychotropic medication to the child. House Bill 53 also added a new
section to the Public School Code to prohibit schools from denying access to programs or
services to children whose parents refuse to place the student on psychotropic meds. (Handbook
§§ 12.5, 13.7.2)

2015 N.M. Laws, Ch. 28 (HB 277). The Kinship Guardianship Act was amended to delete the
requirement that ICWA kinship guardianship cases be decided beyond a reasonable doubt, such
that now the standard of proof is clear and convincing evidence for all cases. The law was also
amended to clarify that the court must set a date for hearing that is between 30 and 90 days from
the date of filing of the petition, and the petition no longer has to state the child’s marital status.
(Handbook 88 30A.2.1, 30A.2.2)
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2015 N.M. Laws, Ch. 13 (HB 101). The Sexual Exploitation of Children Act was amended to
make it a second degree felony to knowingly hire or offer to hire a child under 16 to engage in a
prohibited sexual act (as defined in the law). (Handbook § 34.5.5)

Changes to Supreme Court Rules

Proposed Rules Pending in the Supreme Court

A proposed Rule 10-316 would require that an educational decision maker be named in a court
order at the custody hearing and reviewed at subsequent hearings in every case. (The Children’s
Court forms adopted in 2014 already provide for the naming of an educational decision maker in
the custody order, as well as in subsequent orders.) (Handbook § 13.11, 16.12.6)

A new Rule 10-323 on the conduct of hearings in abuse and neglect cases in Children’s Court
is being considered. The proposal focuses on the persons who may be present at a hearing and
who should be excluded. (Handbook § 13.4)

Rules governing court-connected mediation services were proposed and offered for public
comment in early 2015. These proposed rules, if adopted, would apply to court-connected
mediation in abuse and neglect cases. (Handbook § 29.4)

Criminal Child Abuse UJlIs

The Uniform Jury Instructions on criminal child abuse have been revised and reissued as UJI 14-
611 — 14-625. The former instructions, UJI 14-602 — 14-610, have been repealed. The new
instructions set forth the elements that the Supreme Court has been addressing in cases such as
Consaul (see January 2015 update) and Montoya (below). Because of the confusion it causes,
the word “negligence” has been replaced altogether with “recklessness” since “reckless
disregard” is the minimum level of culpability required to sustain a conviction for child abuse.
(Handbook 88 34.3.1, 34.3.2)

Case Law

State v. Strauch, 2015-NMSC-009 (No. 34,435, March 9, 2015). The Supreme Court reversed
the Court of Appeals, holding that both privately and publicly employed social workers are
mandatory reporters under the child abuse reporting statute, 832A-4-3(A). As a result,
statements made to a social worker by an alleged child abuser in private counseling sessions are
not protected from disclosure in a court proceeding by the evidentiary privilege in Rule 11-
504(D)(4). 1 2. In reaching the conclusion that the reporting statute must be read broadly, the
Court reviewed at length the history of the mandatory reporting requirement. The Court pointed
out, for example, that for many years the statute provided that “every person, including but not
limited to” the people listed, must report child abuse. In 2003, the phrase “but not limited to”
was taken out as a matter of routine clerical cleanup in accordance with the Legislative Drafting
Manual, which instructed that the word “include” already implies an incomplete list. The Court
wrote: “There is absolutely no indication in the legislative history that by complying with its own
technical drafting manual, the Legislature intended to make an unannounced policy change from
the universal reporting requirement that had existed for thirty years to a sharply limited
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requirement.”  37. Attached to the Court’s opinion is an appendix compiling all of the
statutory language on child abuse reporters since 1965. (Handbook 8§ 27.4, 34.1, 34.3, 34.6.2)

Abuse and Neglect

State ex rel. CYFD v. Casey J., In the Matter of Tichelle J., 2015-NMCA-___ (No. 33, 409,
June 22, 2015). Father challenged the termination of his parental rights (TPR), not to restore
those rights but to mandate a relative placement for the children. Both parents and the children
were members of the Navajo Nation and ICWA applied. Father contended that CYFD did not
make active efforts to prevent the breakup of his family because Children were not placed with
relatives and were not always placed together in one foster home. The Court of Appeals held
that the focus of an active efforts challenge to TPR is on CYFD’s efforts to provide the parent
with remedial services and rehabilitative programs, not on placement. § 15. However the Court
proceeded to address the placement issue and concluded that ICWA placement preferences had
not been violated. In affirming the lower court’s decision, the Court reviewed the testimony and
findings at the many hearings at which CYFD workers reported on efforts to comply and Navajo
Nation workers serving as the qualified expert witness (QEW) testified to good cause for not
following those preferences. 1 25-64. Note that Judge Wechsler concurred in the result but
argued that, under ICWA, failure to comply with placement preferences is not a basis for
invalidating a TPR. §82. (Handbook 88 15.5.6, 15.11.3, 16.9, 22.4.5, 39.3, 39.5.2)

State ex rel. CYFD Concerning the Mercer-Smiths, 2015-NMCA-__ (Nos. 31,941 and 28,294,
June 18, 2015). On the parents’ motion, the district court held CYFD in contempt for violating
the court’s Placement Order and awarded compensatory damages to the parents for loss of
enjoyment of life because the possibility of reconciliation with their children had been reduced
by CYFD’s contumacious conduct. The Court of Appeals upheld the contempt order as well as
the damages award. (Handbook § 28.5)

State ex rel. CYFD v. Melvin C., In the Matter of Daevon Dre C., 2015-NMCA-067 (No. 33,605,
April 27, 2015). The Court of Appeals held that when a parent pleads no contest to abuse and
neglect and the lower court proceeds with an adjudication on that basis, the court, if it terminates
parental rights, must proceed under 832A-4-22(B)(2). The children’s court had allowed CYFD
to pursue TPR based on abandonment despite its earlier finding of abuse or neglect and
discussions at the adjudication about a treatment plan. The appellate court held that, once the
court entered a finding of neglect, it was statutorily required to conduct a dispositional hearing
and implement a treatment plan. The court distinguished State ex rel. CYFD v. Christopher B,
2014-NMCA-016, because the allegations of abuse or neglect had been dismissed in that case
and hence were a non-issue. {{ 17-19. (Handbook 88 22.4.2, 22.4.3, 22.4.4)

State ex rel. CYFD v. Jerry K., In the Matter of Claudia K., 2015-NMCA-047 (No. 33,341, Jan.
12, 2015), cert. denied, April 15, 2015. The Court of Appeals affirmed the district court’s order
terminating Father’s parental rights. The children had been placed in the legal custody of the
state for neglect. When Father was sentenced to 35 years in prison, CYFD moved for TPR
because efforts to reunify would be futile owing to the length of Father’s incarceration. {{ 13,
21. Father was willing to relinquish provided the children could be adopted by the Schultzes, a
family he said were “fictive kin” and who would be willing to facilitate his maintaining a
relationship with the children. (Father refused to relinquish to allow Children’s present foster
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parents to adopt them.) { 32. Father argued on appeal that the lower court erred in excluding
evidence of his efforts to arrange for placement with the Schultzes. The Court of Appeals held
that “while Father could and did express his preferences in regard to Children’s placement, once
Children were [in the legal custody] of the Department, Father was not in a position to decide
where or with whom Children would be placed.” {31. The Court also noted that Father failed
to provide any authority for the proposition that he could lawfully relinquish on condition that
the children be adopted by the Schultzes. { 33. (Handbook §8 22.3.3, 22.4.3)

Delinquency

State v. Antonio T., 2015-NMSC-019 (No. 33,997, June 22, 2015). On rehearing, the Supreme
Court withdrew the opinion that was filed October 23, 2014 and summarized in the January 2015
update. In the opinion filed June 22, 2015, the Supreme Court held that statements elicited by a
school official in the presence of a law enforcement officer may not be used against the child in a
delinquency proceeding unless the child was advised of his or her statutory right to remain silent
and made a knowing, intelligent, and voluntary waiver of that right. Y 22. The presence of the
law enforcement officer turned the principal’s interrogation of the child into an investigatory
detention and therefore triggered the protections provided by §832A-2-14(C). Because the State
failed to prove waiver under § 32A-2-4(D), the statements were inadmissible. §26. (Handbook
§33.5.4)

Criminal Child Abuse

Ohiov. Clark, 576 U.S. __ (June 18, 2015). The U.S. Supreme Court decided that the
introduction at trial of statements made by a three year old to his preschool teachers after they
asked him about the injuries on his body were not testimonial and did not violate the
Confrontation Clause. The Court held that the teachers elicited the statements for the primary
purpose of protecting the child in the context of an on-going emergency involving suspected
child abuse, circumstances similar to the 911 call in Davis v. Washington, 547 U.S. 812 (2006).
The Court indicated that statements of the very young and statements made to teachers will not
likely be testimonial. (Handbook 8§ 27.4, 34.6.7)

State v. Cabezuela, 2015-NMSC-016 (No. 33,781, May 7, 2015) (Cabezuela I1). On remand
from the Supreme Court in State v. Cabezuela, 2011-NMSC-041 (Cabezuela I), Defendant was
re-convicted of intentional child abuse resulting in the death of a child under 12. In Cabezuela
I1, the Court held that the fact that the pathologist, Dr. Aurelius, testified in part about work done
by a pathology fellow working under her supervision did not violate the Confrontation Clause.
She supervised and worked alongside the fellow and made independent personal observations
and knowledge about the injuries. On the other hand, the admission of her statements about
alleged bite marks did violate the Confrontation Clause because she had consulted a forensic
odontologist and relied on his opinions in her testimony. Nevertheless, the Court concluded that
the error had only a negligible impact on the verdict and was harmless error. {{ 29-31. The
Court also reviewed the jury instructions for the role of failure to act and clarified that, even if
failure to act is not an element of intentional child abuse, it may be considered among the
circumstances to prove intent. 1 40-41. (Note that the UJIs have since been revised.)
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While the Court upheld the conviction, it remanded to the district court for resentencing. The
Court held that a conviction for intentional child abuse resulting in the death of a child under 12,
while carrying a life sentence, is not a capital offense requiring a minimum sentence of 30 years
before parole. Defendant is entitled to present mitigation evidence and have the district court
consider allowing parole eligibility after twenty years. 1 8-13 (Handbook 88§ 34.3.1, 34.6.7)

State v. Montoya, 2015-NMSC-010 (No. 33, 967, March 12, 2015). The Supreme Court
affirmed defendant’s conviction for intentional child abuse resulting in the death of a child under
12, but remanded the case for re-sentencing because the district court failed to consider
mitigating circumstances before imposing a life sentence. | 68.

The Supreme Court held that the jury instructions were sufficient to properly instruct the jury in
the case. The Court distinguished Cabezuela I, 2011-NMSC-041, in which the verdict form made
it impossible to tell whether the jury convicted defendant of intentional or reckless child abuse.
The verdict forms in Montoya were clear in asking the jury to specify whether it was finding
intentional or reckless child abuse. {{ 28-29. The Court also found that the Court of Appeals
went too far in State v. Davis, 2009-NMCA-067, when concluding that negligent (now
“reckless,” see State v. Consaul, 2014-NMSC-030) child abuse is not a lesser included offense of
intentional child abuse. { 38. The Supreme Court held that reckless child abuse is a lesser
included offence and put defendants on notice that they will have to defend against both
intentional and reckless child abuse when the abuse results from the same conduct. { 43.

Defendant argued on appeal that the testimony of the expert forensic pathologist lacked
specificity and allowed the jury to speculate on the cause of death. The Court disagreed. The
pathologist was clear in stating that multiple blunt force injuries together were the cause of death,
and there was ample evidence outside her testimony to support a finding of guilt by the jury.

The Court distinguished Consaul, wherein expert medical testimony provided the only evidence
that a crime had been committed. 1 49, 55-56. (Handbook 88 34.3.1, 34.3.2, 34.3.3, 34.6.6)

State v. Tufts, 2015-NMCA-___ (No. 33,419, April 7, 2015). The Court of Appeals reversed
Defendant's conviction for sending forbidden obscene images to a child under 16 by means of an
electronic communication device under § 30-37-3.3 because the statute was not intended to apply
to images hand delivered to a child on an storage device (SD) or memory card. Hand delivery of
an SD device is not “sending” the image. 14, 12. Rather, the conduct in question is covered by
8§ 30-37-2(A), which prohibits delivering or providing sexually oriented material harmful to
minors. 1 13. (Handbook § 34.5.6).

State v. Bailey, 2015-NMCA-___ (No. 32,521, June 9, 2015). The Court of Appeals upheld the
lower court's admission of evidence of uncharged bad acts of Defendant under Rule 11-404(B) to
prove intent in a criminal sexual penetration of a minor case (CSPM). Intent was an element of
the crime charged and Defendant had claimed that his conduct was without sexual intent. §{ 13,
22. (Handbook §8 34.5.1, 34.6.8)

State v. Tapia, 2015-NMCA-048 (No. 32,934, Feb. 17, 2015), cert. granted, May 11, 2015. The
Court of Appeals reversed Defendant’s kidnapping conviction but upheld his convictions on
several counts of criminal sexual contact of a minor and CSPM. The Court rejected Defendant’s
jury instruction and substantial evidence challenges, and found that “in light of the requirement
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that penetration minimally occur to any extent” the evidence was sufficient for the jury to find
that the penetration element of CSPM was met. 9. (Handbook 8§ 34.5.1, 34.5.2)

Federal Law

The Justice for Victims of Trafficking Act of 2015, P.L. 114-22, enacted May 29, 2015, makes
a number of changes to federal law to improve justice for victims of trafficking. These changes
include amendments to the Child Abuse Prevention and Treatment Act (CAPTA), 42 U.S.C.
5106a. These amendments require states, as a condition of receiving CAPTA funds, to provide
assurances and include in their state CAPTA plan provisions and procedures for:

e ldentifying and assessing all reports involving known or suspected child sex trafficking
victims; and

e Training protective services workers about identifying, assessing and providing
comprehensive services to children who are sex trafficking victims.

The state is also required to collect and report the number of children who are victims of sex
trafficking, as part of the National Child Abuse and Neglect Data System. These changes to
CAPTA take effect in two years. (Handbook §38.2)

Most of the requirements of the Preventing Sex Trafficking and Strengthening Families Act,
P.L. 113-183, that apply to state protective services will take effect September 29, 2015. These
requirements are conditions of receiving federal funds for foster care and are described briefly in
the January 2015 Handbook Update. The state must, for example, provide for transition
planning to begin at age 14 rather than 16 and, for children with a permanency plan of another
planned permanent living arrangement, assure that at reviews and permanency hearings the court
ascertains whether the child has regular, ongoing opportunities to engage in age or
developmentally appropriate activities. On June 26, the Children’s Bureau issued Program
Instruction 15-07 on state program compliance:
http://www.acf.hhs.gov/programs/cb/resource/pi1507. (Handbook 88 16.6, 17.9, 18.5, 19.9,
38.4)

New ICWA Guidelines were published on February 25, 2015. The updated Guidelines for State
Courts and Agencies in Indian Child Custody Proceedings provide guidance to State courts and
child welfare agencies implementing ICWA and supersede and replace the guidelines published
in 1979. See http://www.bia.gov/cs/groups/public/documents/text/idc1-029637.pdf. The BIA
has also proposed a set of regulations to improve ICWA implementation; these regulations are
intended to complement the updated Guidelines and address significant developments in
jurisprudence since ICWA’s inception. They were developed in part because of comments and
recommendations suggesting that actual regulations were needed to fully implement ICWA. See
http://www.bia.gov/cs/groups/public/documents/text/idc1-029629.pdf. (Handbook Ch. 39)
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Since the New Mexico Child Welfare Handbook was updated in June of 2014, the New Mexico
Supreme Court has approved a number of changes to the Children’s Court Rules and Forms and
issued a few decisions affecting abuse and neglect, kinship guardianship, delinquency, and
criminal child abuse. On September 29, 2014, the President signed into law the Preventing Sex
Trafficking and Strengthening Families Act, which amends Titles I\VV-B and IV-E of the Social
Security Act pertaining to foster care and adoption assistance.

These developments are addressed in more detail below. References to the relevant section(s) of
the Handbook will appear in parentheses after the description of each change.

Changes to the Children’s Court Rules and Forms

The Supreme Court has amended a number of rules and concluded a major effort to update the
forms and develop new forms to reflect current law and procedure. The forms have also been
reorganized for ease of use. Article 4 now contains the forms that apply to delinquency and
youthful offender proceedings. A new Article 5 contains the abuse and neglect forms while a
new Article 6 contains forms applicable to proceedings under the Children’s Mental Health and
Developmental Disabilities Act. (Handbook 88 12.1, 12.5, 13.2, 22.5.3, 26.1, 32.10)

Though these rules are not addressed in the Handbook, Rule 10-104 and related appellate Rule
12-307 include new provisions worth noting. One permits service on an attorney to be made by
leaving a copy of the document at a location designated by the court for that purpose and the
other applies special rules to documents filed and served by an inmate confined to an institution.

Abuse and Neglect

Rule 10-102(B) was amended and Form 10-501A adopted to require that a party information
sheet be filed with the petition in all abuse and neglect cases. The form of petition, formerly
Form 10-454, was itself amended and recompiled as Form 10-501. (Handbook §8 12.1, 12.3)

As noted in the committee commentary, new Rule 10-317, Notice of Change in Placement, is
substantially modeled after 8§ 32A-4-14. However, it also requires CYFD to notify the court of
any change in the child’s placement, including when the child’s foster parents or substitute care
provider requests the change. Forms 10-565 (advance notice of change in placement) and 10-
566 (emergency notice of change in placement) have also been adopted. (Handbook § 28.4)

New Rule 10-323 and Form 10-567 require that a completed party dismissal sheet—for
administrative purposes only and not to be included in the record—accompany any order filed
with the court that dismisses a respondent or child from a case for any reason and at any stage.

Rule 10-343 was amended to change the requirements for extensions of time for adjudicatory
hearings. Amended Rule 10-343 no longer provides for the Supreme Court to rule on extensions
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of time and reinstates the pre-2009 requirement of mandatory dismissal with prejudice for failure
to comply with the time limits for adjudications. The maximum period of time for all extensions
is 60 days, except upon a showing of exceptional circumstances. (Handbook 8§ 15.2.2, 15.2.3)

Forms 10-451 through 10-453, pertaining to ex parte custody motions, affidavits, and orders,
were withdrawn and new Forms 10-503, 10-504, 10-505A, and 10-505B adopted. (Handbook
88125, 12.6, 38.4)

Form 10-456A, affidavit of indigency, is now Form 10-510. (Handbook 8§ 5.1, 13.5)

New Forms 10-511 (motion to appoint counsel), 10-512 (order appointing counsel), and 10-550
(motion to withdraw as counsel) were adopted while a number of notice, motion, and order
forms relating to the appearance or appointment of counsel were amended and recompiled. See
Forms 10-551 to 10-555. (Handbook Chapters 4, 5 and 6; Handbook §8§ 12.7 and 13.5)

Service by publication is addressed in Forms 10-513 through 10-516. (Handbook § 12.8)

New Form 10-521 provides a form of notice for cases in which the Indian Child Welfare Act
applies. (Handbook 8§ 12.10, 13.2, 39.2.5)

New Form 10-520 is a detailed custody order. (Handbook 8§ 13.11) New Forms 10-522A
through 10-522D contain four new adjudicatory judgment and dispositional orders for contested
and non-contested and ICWA and non-ICWA cases. (Handbook 88 15.11-15.12, 16.12)

Forms 10-530, 10-531, 10-532, and 10-533 contain new forms applicable to judicial review,
permanency, and permanency review hearings. (Handbook Chapters 17-21).

Form 10-470, related to termination of parental rights (TPR) motions, was amended and
recompiled as Form 10-540. Among other things, Form 10-540 enumerates the statutory
grounds for TPR (88 32A-4-28(B)(1), (2), and/or (3)), and provides that more than one person
may be named as father per 8 32A-5-17(A)(4) and (5) and as mother per Chatterjee. (Handbook
8812.4,22.4.2,22.5.3,25.1)

Form 10-471, report of mediation, was amended and recompiled as Form 10-563. (Handbook
§§ 14.4, 29.4.3)

New Form 10-564 was adopted and language included in Forms 10-520 and 10-522 through 10-
533 to provide for the appointment (or re-appointment) of an educational decision maker at each
step in the abuse or neglect case. The purpose is to eliminate confusion about who may make
decisions about a child’s education, obtain and release a child’s educational records, and consent
to educational testing. (Handbook § 16.12.6)

Children’s Mental Health

Forms 10-491, 10-493, and 10-494, related to the Children’s Mental Health and Developmental
Disabilities Act, were amended and recompiled as Forms 10-601, 10-602, and 10-603. Forms
10-492 and 10-495 were withdrawn. (Handbook 88 6.5.1, 6A.4.4, 32.10)

2



January 2015

Delinguency

As directed by the Supreme Court in State v. Jones, 2010-NMSC-012, the Children’s Court
Rules Committee revisited the question of which rules best protect the rights of alleged youthful
offenders. Under Rule 10-101(A) as amended, alleged youthful offenders are no longer subject
to the Rules of Criminal Procedure and are now governed by the Children’s Court Rules for the
duration of the proceedings, except as otherwise provided in the Children’s Court Rules.
(Handbook 88 33.5.1, 33.5.7) A number of changes have been made to the delinquency rules to
implement this decision. (Note also: The citation to Rule 101(A)(1)(c) in Handbook § 22.5.7
should now be to Rule 101(A)(1)(d).)

Rule 10-227, applicable to admissions, no contest pleas, and consent decrees in delinquency
proceedings, was withdrawn and has been replaced by amended Rule 10-226, which
supplements and clarifies the procedures for plea negotiations and agreements in both
delinquency and youthful offender proceedings. (Handbook 88 33.5.6, 33.5.8)

Rule 10-243 was amended and Rule 10-243.1, applicable to youthful offender proceedings, was
adopted. These rules provide for the Children’s Court to decide all requests for extensions of
time and reinstate the pre-2009 requirement of mandatory dismissal with prejudice for failure to
comply with the time limits for adjudications. Under Rule 10-243, the maximum period of time
for all extensions is 90 days, except upon a showing of exceptional circumstances. For youthful
offender proceedings, Rule 10-243.1 requires that the adjudicatory hearing be commenced
within 6 months and allows the court to grant up to two 6-month extensions. The aggregate may
not exceed one year except in exceptional circumstances. (Handbook 8§88 33.5.4, 33.5.6)

Rule 10-245 was amended and new Rule 10-245.1 was adopted. The rules set forth the
procedural requirements for jury trials in delinquency and youthful offender proceedings.
(Handbook § 33.5.4)

New Rule 10-247 establishes procedures and other requirements for amenability hearings in
youthful offender proceedings and makes it clear that the Rules of Evidence apply. New UJI 14-
9005 requires the jury to make special findings to assist the court when deciding amenability.
(Handbook § 33.5.7)

The provisions on appeal, including the advisement of the right to an appeal, were moved out of
Rule 10-251 and into their own rule, new Rule 10-253. New Rule 10-251.1 applies to youthful
offender judgments. (Handbook § 33.5.9)

New Forms 10-432 (waiver of arraignment in youthful offender proceedings) and 10-433
(waiver of preliminary examination and grand jury proceeding) were adopted.

Case Law

In the Matter of Mahdjid B. and Aliah B., State ex rel. CYFD v. Djamila B., 2014-NMSC-__
(No. 34,583, Dec. 15, 2014). Affirming the Court of Appeals’ decision on different grounds, the
Supreme Court held that kinship guardians have a statutory right to a revocation hearing in
accordance with the revocation procedures of the Kinship Guardianship Act, including an
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evidentiary hearing in compliance with the Rules of Evidence, before being dismissed from an
abuse and neglect proceeding. Djamila B. 2. The Court found that the revocation could occur
in the abuse and neglect case as the children’s court has jurisdiction over the kinship guardian
and the ability to make decisions in the best interests of the children. Id. 1 2, 35. Clarifying the
Court of Appeals’ holding, the Supreme Court pointed out that kinship guardians are not
necessary and indispensable parties to abuse and neglect proceedings because the necessary and
indispensable party concept is derived from the Rules of Civil Procedure, not the Children’s
Court Rules. 1d. 11 39-40. (Handbook 8§ 22.5.2, 25.1, 30A.2.4)

In the Matter of Grace H., State ex rel. CYFD v. Maurice H., 2014-NMSC-034 (No. 34,126,
Sept. 18, 2014). In the course of denying rehearing, the Supreme Court withdrew its opinion
filed on June 12, 2014, and substituted a new one with a number of corrections that do not alter
the holding. The new opinion alters the paragraph citations to Grace H. in the Handbook; for
example, 1 44 of the original Grace H. opinion is now {43, and 1 43 is now { 41. (Handbook §
22.4.2)

State v. Antonio T., 2014-NMSC-___ (No. 33,997, Oct. 23, 2014). The Supreme Court clarified
the procedural protections that § 32A-2-14 provides to alleged delinquent children. The Court
held that a fifteen year old’s statements, which were elicited by a school official, could not be
used against the child in a delinquency proceeding because the state failed to show that the child
knowingly, intelligently, and voluntarily waived his right to remain silent under § 32A-2-14(D).
Antonio T. 11 21, 23. The Court was careful to note that its holding only applies to delinquency
proceedings and in no way affects school disciplinary proceedings. Id. § 24. (Handbook §
33.5.4)

State v. Consaul, 2014-NMSC-030 (No. 33,483, Aug. 21, 2014). Overturning Defendant’s
conviction for child abuse resulting in great bodily harm based on a theory of suffocation, the
Supreme Court examined the reliability of expert medical opinion in criminal child abuse cases,
particularly those in which medical opinion testimony often serves as the foundation of the
prosecution’s theory, such as shaken baby syndrome. Consaul § 73, n.4. The Court held that the
expert medical testimony alone, which at best demonstrated that the infant in Consaul was
“likely suffocated” with no additional non-opinion evidence in support, was insufficient to
support a criminal verdict beyond a reasonable doubt. Id. 1 2, 57, 70-72. The Court specified
that, if the prosecution is to rely only on medical opinion, it must go beyond the mere probable
causation required for evidentiary admissibility and “establish ... why the expert opinions are
sufficient in themselves to establish guilt beyond a reasonable doubt.” 1d.  73. (Handbook §8
34.3.3, 34.6.6)

In addition to that and other holdings, the Court clarified that recklessness is required for the
crime of negligent child abuse. Consaul 1137-38. It expressed concern that its prior cases and
jury instructions have confused criminal and civil negligence. To avoid confusion, the Court
believed that what has long been called “criminally negligent child abuse” should be called
“reckless child abuse” in the jury instructions, without any reference to negligence. Id. { 37.

The Court was also doubtful that the phrase “knew or should have known” should be used, a
subject the Court said it will address in the near future. Id. 140. (Handbook 8§ 34.3.2) Revisions
to the criminal child abuse jury instructions are pending. (Handbook 88 34.3.1 through 34.3.3)
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Federal Law

The Preventing Sex Trafficking and Strengthening Families Act, P.L. 113-183, has as much to
do with improving outcomes for children and youth in foster care as it does with preventing sex
trafficking. It requires that states receiving federal foster care dollars ensure by the end of
September 2015 that their state plan:

Includes policies and procedures for determining appropriate services for children under
state responsibility whom the state believes are victims or at risk of becoming sex
trafficking victims. The law also requires the state to develop protocols for locating a
child who is missing from foster care, determining why the child ran away or otherwise
went missing, responding to those factors in placements, and screening to determine if
the child is a possible sex trafficking victim. (Handbook § 38.3)

In the interest of supporting normalcy for children in foster care, provides training to
foster parents on a “reasonable and prudent parent standard” for the participation of the
child in age or developmentally-appropriate activities. (Handbook 8§ 11.3, 38.3)

Limits another planned permanent living arrangement (APPLA) as a permanency goal for
children under the age of 16 and includes certain case plan and case review requirements
for all foster children with a permanency plan of APPLA. These include a number of
requirements for permanency hearings: documenting intensive, ongoing, unsuccessful
efforts for family placement, re-determining the appropriateness of the child’s placement
(including ensuring that the court asks the child about the desired permanency outcome
for the child and makes a judicial determination that APPLA is the best permanency plan
for the child), and documenting the steps the state has taken to ensure that the child has
regular, ongoing opportunities to engage in age or developmentally-appropriate activities.
(Handbook 8§ 18.5.1, 19.2, 19.8.2, 38.4)

For foster youth age 14 or older, requires the case plan to be developed in consultation
with the child and up to two members of the case planning team who are chosen by the
child, and that it include a list-of-rights document. The age for transition planning is
lowered from 16 to 14. (Handbook 8§ 6A.5, 16.6, 17.9, 19.9, 38.9).

Ensures that foster children aging out of the system have a birth certificate, social
security card, health insurance information and medical records, and a driver’s license or
equivalent ID. (Handbook 8§ 38.3, 38.7, 38.8)

Adds as an objective of the Chafee Foster Care Independence Program that children who
are likely to remain in foster care until age 18 have regular, ongoing opportunities to
engage in age or developmentally-appropriate activities. (Handbook § 38.5)

Ensures that all parents of a child’s siblings who have legal custody of the siblings be
identified and notified within 30 days after removal of a child from home. The term
“siblings” includes individuals who would have been considered siblings if not for
termination of parental rights or death of a parent. (Handbook 8§ 12.9, 13.10, 38.9)
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